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Some early California decisions 5 admitted a debtor's declara- 
tions made in connection with sales of personalty in cases 
involving fraud against creditors. But, aside from the decisions 
on this point, there appeared to be no others up to the 
time the case of Smith v. Goethe 6 was decided. In that case, 
admissions made by the grantor of non-negotiable personal prop- 
erty while he was owner thereof were held good evidence against 
his grantee. In searching for grounds upon which to rest this 
decision, the court admitted that there was no direct authority and 
was forced to sustain it on those early cases 7 in which the 
declarations were held admissible to show fraud against creditors. 
The court also made some reference to the code section already 
referred to but in no way showed its application. With the render- 
ing of that decision, reenforced as it has been by a decision in the 
case of Cooper v. Spring Valley Water Company, 8 where the 
declarations of a prior owner made against his interest, while 
he held title to certain stock certificates were held admissible 
against his successor in title, it is now undoubtedly true that 
the rule in California is settled. It may be that the California 
courts in extending the doctrine to cover all admissions by prior 
owners of personalty were influenced by the fact that the rule 
is almost universal, and being so influenced, overlooked the fact 
that the code section already referred to, which seems to have 
been drawn with an intent to exclude such admissions in the case 
of personalty, was based directly on the New York law. 

Declarations of this kind are, like other admissions, primary 
evidence. They are equally competent though the declarant is 
present in court and available as a witness. "It is asked, why not 
swear him? The answer is, the party likes his declaration better. 
He may, from some motive, vary his statement, and the party 
offering his evidence is alone the judge." 9 

M. P. G. 

Larceny: Stealing of a Lottery Ticket. — At common law 
an indictment for the larceny of a chose in action as such could not 
be maintained. This principle was carried so far as to include 
even bank notes, which pass current as money. 1 A change was 
effected by statute 2 so as to admit of larceny of written instruments, 



have changed the rule of the United States Supreme Court by allow- 
ing such declarations to come in evidence as admissions. 

5 Landecker v. Houghtaling (18S7), 7 Cal. 391; Visher v. Webster 
(1857), 8 Cal. 109; Eppinger v. Scott (1896), 112 Cal. 369, 44 Pac. 723, 
53 Am. St. Rep. 220. 

« (1911), 159 Cal. 628, 115 Pac. 223. 

7 Supra, n. 5. 

8 (Oct. 6, 1915), 50 Cal. Dec. 374, 153 Pac. 936. 

9 Guy v. Hall (1819), 7 N. C. 150. 

1 2 Bishop's New Criminal Law, § 769. 
2 2 Geo. II, ch. 25, § 3. 
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made and executed in due form and manner, and which have 
remained unsatisfied and in full force so that when taken they 
were effective and valuable securities. Practically the same 
change has been effected in California by sections 492 and 493 
of the Penal Code. 3 

The case of People v. Caridis* raises a novel question in regard 
to this subject. The defendant was informed against for that 
he did "wilfully, unlawfully and feloniously steal, take and carry 
away one lottery ticket of the Original Nacional Company, No. 
16235," which had previously been declared by the company to 
be one of the winning tickets and good for a prize of twelve 
hundred and fifty dollars. Defendant presented the ticket and 
obtained the money. A demurrer to the information was allowed 
upon the ground that the facts stated did not constitute a public 
offense in the particular that it affirmatively appeared that the 
subject matter of the alleged larceny had no legitimate value. 
This ruling was sustained on appeal. The court holds that section 
492 of the Penal Code was not intended to include any other than 
written instruments which create some legal right and constitute a 
subsisting and an enforceable evidence of a debt. A short note by 
the Code Commissioners in regard to section 492 is directly in 
point. It reads : "Lottery tickets, being prohibited to be sold or 
issued in this state, are, of course, not included in this section as 
property." 

The California decision is in accord with the general rule that 
in order to be the subject of larceny the chose in action must 
be genuine, and of some value as such, or at least must pass for 
value. 5 This rule has been applied to unstamped bills and notes, 6 
invalid bonds, 7 bank notes not recognized as legal currency and 
declared to be of no lawful value, 8 and like property. The animus 
furandi of the thief is not considered. 9 In most of these cases the 
courts intimated that a conviction might have been had for the 
larceny of the paper on which the illegal chose in action appeared. 



3 Section 494 is an extension of the English statute to written 
instruments completed but not delivered. But it applies only to the 
instruments therein named, viz., instruments for the payment of money, 
evidences of debt, public securities, and passage tickets. People v. 
Dadmun (1913), 23 Cal. App. 290, 137 Pac. 1071. For a case in accord 
with the English statute see People v. Loomis (1847), 4 Denio, 380. 

* (Dec. 14, 1915), 21 Cal. App. Dec. 836. 
5 2 Bishop's New Criminal Law, § 786. 

• Rex v. Yates (1827), 1 Moody's C. C. 170; Reg. v. Perry (1845), 
1 Den. C. C. 69, 1 Cox C. C. 222. 

'Wilson v. State (1834), 1 Porter, 118. 

s State v. Bryant (1815), 4 N. C. 249. 

9 Beardsley, J. in People v. Loomis, supra note 3, sayst "The cir- 
cumstances under which this paper was obtained by the prisoners were 
strong evidence of a felonious intent, and if the instrument had been 
of any value to the prosecution, there would be no ground for inter- 
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The conclusion, then, is that a conviction may be had for the 
stealing of an illegal chose in action based upon its intrinsic value, 
but not upon its purported extrinsic value. 

With regard to substantive articles, possessed or used in contra- 
vention of law, such as poker chips or checks used in gambling, 10 
liquor kept contrary to law, 11 or the proceeds of an illegal 
sale, 12 the courts have quite as consistently convicted thieves on 
the basis of the intrinsic value of the goods. But since these 
articles have an actual intrinsic value apart from any illegal 
extrinsic value, the cases involving them cannot be said to be 
opposed to the rule of the California decision. 

The rule generally accepted seems to indicate a sacrifice of 
merited punishment for criminal conduct to a blind observance of 
historical definitions. There is a most apparent discrepancy be- 
tween the actual crime committed and the one imported by the 
courts. It is obvious that the defendant in this case would never 
have stolen the ticket for its intrinsic value; 13 it is equally obvious 
that his criminal design was just as great as if the object of his 
theft had been a twelve hundred and fifty dollar bank note. 
Everyone knows that the holder of a winning lottery ticket can 
obtain the stipulated prize. The question of illegality rests between 
the state, the holder, and the lottery company; and it should 
not lie in the mouth of a thief to defend himself by a plea of the 
illegality of the ticket when he unquestionably stole it for its 
actual, though illegal value. By permitting such persons as this 
defendant to work their evil designs without fear of any punish- 
ment, or at most a few days in the county jail for petit larceny, 
the state runs the hazard of encouraging larceny under the false 
guise of discouraging lotteries. If the state desires to eradicate 
the lottery evil it has its recognized means to do this, and to them 
it should resort. 

H. L. K. 



fering with the conviction, but when taken the receipt was not effective 
for any purpose, being in the hands of the prosecutor utterly worthless; 
and it is so still, not being now of the least value to any person what- 
ever." 

10 2 Bishop's New Criminal Law, § 781; Bales v. State (1868), 3 W 
Va. 685. Contra, State v. Wilmore (1883), 9 Ohio Dec. 61. But since 
this is merely a trial court decision, it is not entitled to much weight. 

"Mance v. State (1908), 5 Ga. App. 229, 62 S. E. 1053; State v. 
May (1866), 20 Iowa, 305; State v. Sego (1913), 161 Iowa, 71, 140 N. W. 
802; Commonwealth v. Coffee (1857), 9 Gray, 139. 

In the Mance case the court say: "'Value,' as the word is used 
in prosecutions for larceny, does not necessarily mean money value or 
market value." 

" Commonwealth v. Rourke (1852), 10 Cush. 397. 

18 The court intimates that if the defendant had been informed 
against for larceny of the piece of paper as such, the prosecution might 
have succeeded. See also, 2 Bishop's New Criminal Law, § 768. The 
author adds that "if the instrument is valid and subsisting there can be 



